THE INSIDE STRAIGHT

ARDITH CA L TOM -

A Steamin’ Second Helping of “Inside Straight” Stew

Thank you all for your cards and letters! Mext issue, we'll move
on o happiar things...but, as promised |as1 time, here are tha rest
of your views and thoughts on pholo showing a model without the
permission of the owner:

From Lyan A. Fraley, Los Alamaes, NM: ] have been mullmg cver
model horse artists” ws. buyers” rights. Actoally, 1 shouldn't have sasd
“wersus"—ii shouldn't be an adversanal relationshipl e, the recent awd
vaned controversies are making 1l ane.

It may be helpful to look for a legal guideline 2o that we all say in
teiuch with business reality, for if & model horse artist is selling hisfher
wirk, the artist 15 in business (whether of not there is any true profit is
ancither msue altogether).

I bave found a helpful ansle, “Law and e Art World,” by Bill
Frazier, Amommey, publsbed n Arr of the Went magazine, Sepiember)
Ocsobir 1982; and a book, The Legal Guide for the Visual Arfist; The
Prifessional’ s Handbook by Ted Crawford. Both address the issue aof
copyright.

From Mr. Frazier's “Law and the Art World™ “The column is
promipeed by recent questions raised by bosh collectors and anists regarding
reproduction rights. The typicsl example involves the sale of a painting ar
sctalplume through an art gallery. Who owns the copyright? . The arlast
aubormatically relains the copyright, but only of ke puts his copynghl nolsce
on i, The copyright potics B & very sanple thing consisting of thies
elemends: the artist’s name, the date and the cogrynight spmboel, which is a
“c" made acircle. ... The buyer does noi ged ﬂuunpmwt unbess the arikst
salle ol 16 kim, amd there muest be a writlen docament trensferming the
capyright. ... The resuall is that the collector may nat reproduce the wark
in any Fashion withouwt the permassmon of the artist, bai the artist, wha owns
the copyright, may reproduee il withoul the permassianaf the bayerfowner.
This seems i creste mare problema than sny ather art-related legal seue,
Por a mome comprelbensive reatment of this men, refer back o the
Movember/December 987 issue of Arr of the Was."”

I haven’t had the time or library resources o book up Use other artscle
that Mr. Frazier referred to, bt [ encoursge semeons o do 3o, so that we
may all be more clear on the ssuwes,

From Legal Gutde for the Vianal Areisi [(Chapter 2, page 31 “Janiary
1, L9778, marics the dividing line between the old and new copyright laws,
oo Al works il now be profected by statubory copryright &s soon as created
in tangible form. This immediate statutory copyright protection, regardless
afregistration or publication with copyright notice, is an imporiant change
in the law. [t 15 nol necessary & comply with any formalities to gei o
slafutary copyright, because il comes into being as soon as the wriist creates
the work. ... Pictonal, graphsc and sculpiural works are copyrightable,
oo Wtk must be original and creative to be copyrightable.  Originality
simply means thal the artist created the work and did not copy it from
someoneelse. .. Creative means thal the work bas scme mimimal sesthetic
gualicies. A child's painting, for example, could meel this standard.
... Alsa, the fact that part of a work may mifings someose else s copyrighted
work does not deny protection for the rest of what the artist crestes. For
example, if an artist publishes a group of drawings ns & book, and fails 1o
g&t permission (o use one copyrighted drawing, the rest of the boak would
glill be copyrightable. ... [fnew elements were added o a watk in the publie
domain, the mew work would delinitely be copyrightable. However, the
copyright would caly protect the new elemenits, and not the orginal wark
that was in the public domain.” From Chapeer 5 of the same book: “What
is the test for copyright infringement? It 1s whether a0 ordinary observer,
looking ot the original work and the work allegedly copied from it,
recognices et 4 coprring has taken place.”

Mow, the first thing [ leamed in busiress law classes in college is that
nine-tenths of contract law is iatent. (I | remember comrectly, sales fall
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under contract law.) 5o, Bere's the rab, 0 my apnon: From the very
beginning af cur hobby, we have been laking preiares (1.e. repraducing the
mnage of... ) our models for the purpose of compssttion, sducalsm, sales,
et [t het bewome such an important facet of car hobly that we creale models
wiith e infent of taking piciures of them bo compefewith, Nisalso mq}md
within the kabby that when we buy a model, i@ ir With She dnled of Laking
plerares offwsing picinees of the model fo compele wilh, 50, (1seems 1o me
that when a model borse atist sells a model bsshe has pepositionad,
resculpted, repainied, haired ., the wansfer of the copyright of thal plece
of srtwark is implied an ihe sale, That i, it's a package deal,

Thie secaind nabthat 1 see, since we’re getting techniesl, is that the haaig
of the majarity of our mode] horse creations are Breyer figures, which have
tkeir copyright notice stamped ever so boldly on the inside of a hind leg.
Are we all culpatde for violsting menufaciurers” copyrights? My gut
feeling is thit no, wie are not. My rationale iz that Breyver-Reeves and other
manufecharers are producing Ggares en suzese to sell for profil. We antisis
use these figures as a starting point for 6 new work, not the copying of their
existing producs.

Mow, [ am not & lewyer. S0, my opamon is just that However,
somewhere in e ranks of our hobly, we muost have sl least one rained
lawyer, and [ would like &0 call upon hep'him e step forsned and help us
all figure this one owt? Many of us have ligerally grown upin the hobby, and
the hobby has grown up with os. [ believe that il is appropriaie and
beneficial w0 us all o discuss mnporiant wpes ke business prsclsoss,
capyrights, and gibics in crder for oar hobby/micro-industry 1 continue o
flparish, and us sl with it

From Reheces Choguette, Honololo, HI: [ got a lugh cat of your
poem in the previous isswe, but didn 't ealize that there is & fairly large elob
where anises show other pecple's models.

T am curicas abowt how this club-operstes, and would like so hear from
some af Lhe members aboul their showing praciices. Do these customizers
shorw only halter pictures that wene taken of their cugtomer’s models, or do
they sheva’ perfarmance photos alsn? Do they show copies of photos (hst
woere [aken for customerss, or do they show pholos which they wook for their
Wn privabe use? Ape there owners out there d'lmu-'ini thizir :;lip:m:iv:
model with “anes [crummy| picture™ while the cuslomizers are campaigring
sets of high quality professional phedos of the model withcut giving the
harse's owner access fo those phatos?

honey 1= mot the ondy motive behded &n arost créaing a model, but
it i the only meotive behand an artist sedlimg a model “Why slould somecne
ereate a model far someone else’s glory™ vou ask? Becaunse thal person is
paying you iodo . If vou like the madel so much that you want show rights
to b, dlon "0 siell i, Wihen I buy a model, 1 expect oown full show rights 1o
it, [f the costomizer who did the model ®ants (o use photos af it they Gn
come andd ask me, In my opimicn, the price of cesiomized models has
become vulrageous. Mow cuslomieers want partial show rigfhl:; o ke
horaes they've sold st these anGodly prices? | don® think so.

By the wiy, I sam pind & self-proclaimed 1 can't remake a model worth
anything” person. | comsider miyself an artist, [ do nsce (though ususual)
wink, and [ resent Carla®s insinuacion that all artists Feel the way she does.
| share Carla’s apprecistion for the time, patience, eic. that goes inlo
creating models, and 1 rarely sell my models becanse 1 can't bear Lo part
with them.

Carla says that there i nothing buyers can do but stop buying models
amel that the artist can find arather buyer but [ will be sock showing OFs.
Is the made] world really such & seller”s marker that cusiomizers can affard
Wy lake that attfude” | can always show my own models mare, insiesd of
buying from ather customizers. And whal is wrong with OFs anyway?
Muony sre nicer than some of the customized models cul there.

From Dana Bennett, 5t. Charles, MOz 1've been an thes hobby o
20+ years and I've nan into all kinds of people, including all kinds of



